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On July 2, 1974 Keith Christian and I visited Pier 91 to discuss with Bud McGerr,
Boiler Superintendent, the possibilities of a fuel oil spill and steps v/hich should C"3 
be taken in this eventuality. This visit was prompted by the Environmental Protsetidtr:^ 
Agency Regulations on Oil Pollution Prevention which state that any facility which “t3 
could conceivably have an oil discharge must have a "Spill Prevprrtion Control and 
Countermeasure Plan". We found that there is little likelihood^of a spill from the one 
tank and the piping used by the Port to supply the boilers anc^hat there are means 
of handling it if it does happen. The procedures will be written up and posted in 

conformance with the regulations.

However, during our visit v/e toured the tank farm and pumphouse area and observed 
the results of Chempro's operation. The ground surrounding some of the tanks ^s 
saturated with water/oil sludge. The pipe alley has been flooded and the oily residue 
remains. Many of the stairs and walkv/ays are slipper^' froni spilled oil. Truc.’ts 
are allowed to dump oil on the ground outside the tank farm V^lls. Although the 
product being handled is not highly flammable I consider the ^tire area to be 
extremely hazardou.s from a fire and safety standpoint. Oil has seeped out of the 
tank farm and into the storm sewer which leads directly to Elliott Bay, and t.his 
could cause a fine to be levied against the Port.

Although the responsibility for spills in the tank farm area lies with Chempro, it 
is feasible that the Port might be held liable for allowing a tenant to maintain the 
facility in such a potentially hazardous state. It is suggested that Marine Terminals 

be advised of our concern.
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July 24, 1974

V. L. Ljungr«n, Chlaf Englcser

Kalth Christian, Zavirocaeatal Affairs Specialist

PI2X 51, casiipao oil spiils
FIL2 KO. P-90/91-100

This aesio la oupplaaental to tha July 8 aeao to you froa Hed AJasraan,
Senior Engineer, la ^iaa he dcscrl2>«<l Che condldoa of Che^ro's 
operation. As is pointed out la Chat nesao, saturation of the sroiind 
vd.th oil l\aa already reaulted In seepage outside the tank fara vail on 
the east side. It voxild not be surprising if seepage eventually vent 
directly Into the vatera of tha bay.

A recent case, a description of which is attached, dealt with a slndlar 
situation. The Port’s position io not the sane as !Ailte Fuel Corporation, 
of course. Toe basic responsibility here is Cbenpro’s. But, Che Port 
ought to take tdiat otap# It can to see thet the operation is damned np,

I sent e brief cote on this to Jia Dwyer, Legal Officer. Els iafomal 
response vae Chat Marine Tersdnals should be notlflod of the problea and 
possibly Cheaipro also "since Che liability would probably be theirs.“

I second Eod Akertua's suggestion that Marine TeriBinals be advised of 
our concsra. There should be operational requlrcsjenta placed on Ch«apro 
through an aawndsent to the sub-license which would ensure a clean operation.

ke
57/07
Attach.

cc: Messrs: Yoahl^ui, Dwyer, Akaraan
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^Refuse Act Violationj
. The seepage into Boston harbor of^ owned by a fuel 
company constitutes a violation'of the Refuse Act even if 
the Federal Government docs not prove negligence or 
intent on the part of the company, according to a June 
13 ruling of the U^. Court of Appeals for the First 
Circuit (U.S. V. W/iite Fuel. No. 73-1397).

White Fuel Corporation was charged with permitting oil 
to seep into the harbor from a deposit of oil that had 
accumulated under its tank farm. At tlie trial before the 
U.S. District Court for the District of Massachusetts, 
White Fuel acknowledged that it owned the oil, but it 
offered to present evidence that it had not known of the 
underground deposit and had acted diligently to clean up 
the oil when the deposit was dfscovered. The district 
court denied the firm’s offer to present such evidence, 
ruled that the seepage was in violation of the Act, and 
imposed a SI,000 fine.

The appeals court, in an opinion by Judge Levin H. 
Campbell, affirmed the district court’s ruling. No scienter

or intent must be proven, Campbell said, since the Act 
has been interpreted to be a strict liability statute. It is 
immaterial, he said, that the discharge was an unwitripn 
and indirect seepage rather than a direct flow into the 
harbor.

Campbell rejected White Fuel’s contention that its due 
care or lack of negligence could be used as a defense to 
the prosecutioru “We regret,” Campbell said, “the exist
ence of any generalized ’due care’ defense that would 
allow a polluter to avoid conviction on the ground iliut 
he took precautions conforming to industry-wide or com
monly accepted standards.” Attempting to formulate such 
standards would cripple the Act’s effective less as an 
enforcement tool, he said.

Campbell acknowledged that, although there is no 
generalized “due care” defense, a defendant may show 
that someone other than himself was responsible for the 
discharge. “One is not expected to take all conceivable 
measures to erect a fail-safe system,” he said. Campbell 
ruled that in the present case, however, where it was 
shown that White Fuel owned the oil, that it had 
occupied the property continuously for years, and that 
the accumulation of the underground deposits was vast, 
any evidence that its personnel did not know of the 
existence of the oil was not sufficient to excuse it from 
liability.


